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I
While Law and the Indo-China War consists in large part of papers prepared for "Vietnam" occasions during the last five or six years, the title is a misnomer. Less than a third of the book concerns the war in Indo-China. And even within that third, Moore treats Vietnam simply as a case study in international and constitutional law.
Most important books in the history of social studies-perhaps all of them-were tracts for their times, addressed to the issues which happened to be acute at the moment. This is emphatically true of Moore's Law and the Indo-China War. It is a response to the Vietnam tragedy. But that is its least important characteristic. Reaching far beyond Vietnam, it is a major book about certain aspects of the law of nations purporting to govern the international use of force by and from states-certainly one of the three or four genuinely fine works of scholarship on the subject published during the last decade. It also contains an excellent treatment of our own constitutional law on the respective powers of Congress and the President in authorizing the use of force in international relations. ' Like every other modem student of international law, Moore confronts the challenge of McDougal's magisterial presence. 2 Moore was McDougal's student, as Schwebel, Falk, Rosalyn Higgins, Oda, Weston, Burke, Reisman, and so many other young scholars were, and are. Like them, Moore found his relationship with McDougal stimulating without being oppressive. McDougal is certainly strong-minded. But he has an innate and unshakable respect for the autonomy of his tween Congress and the President in making national security decisions, and between both political branches of the government and the courts, are of excellent quality, and, save in detail, I agree with their analysis and conclusions. See Rostow, Great Cases Maa Bad Law: The War Powers Act, 50 T.x. L. REv. 833 (1972) .
I should note also my regret that in preparing these papers for publication, Moore did not edit them to minimize duplication.
2. There is a terminological problem, and a problem of fairness, in referring to McDougal's writings, even in international law, without referring also to Harold Lass. well's, and to their joint work. The McDougal-Lasswell collaboration has certainly been one of the most important, and most fruitful, in modern intellectual history. Together, they hammered out their particular version of sociological jurisprudence as a juris. prudence of values. The most striking feature of their theory is a scheme for classilying, clarifying and evaluating the variables involved in the analysis of any body of law In terms of the social goals a particular community wishes to see fulfilled by its law. The purpose of each such analysis is to determine (a) whether the law-in.fact corresponds to existing standards of social morality; (b) whether the existing standards of social morality correspond to the aspirations of society for its law; and (c) whether the pre. vailing aspirations for law match those which McDougal and Lasswell believe should prevail in the long run. Book Reviews students. Perhaps the most remarkable feature of McDougal's influence as a teacher is that so few of his pupils experience a need to demonstrate their independence by rebelling. Nearly all his students who have become legal scholars use McDougal and Lisswell's basic approach to the study of law-often, as in the case of Falk or Oda, to reach conclusions with which McDougal himself would disagree. But this is the essence of McDougal's work. He has established not a sect, but a school. In almost every case, his students are indeed scholars, not acolytes. What they learn from McDougal and Lasswell is a systematic way to study law, and to judge it, as an integral part of the social process, in its relationship to all the forces, social and moral, which shape the law, and guide its course through time.
Thus Moore starts his book with seventy-five pages which make explicit his view of international law as law, and of the American national interest in its integrity and enforcement.
Moore is concerned with three aspects of international law: (1) with the process through which legal norms are achieved by the interplay in world politics of competing and complementary goals for policy, and above all by "the common interest of states in a reciprocally tolerant international milieu"; 3 (2) with the influence of the existing norms of international law on the behavior of states, and as criteria for appraising their behavior; and (3) with the goodness or badness of the existing norms, evaluated in accordance with personal standards which, he contends, should be accepted as those of the world community at large. Rejecting the naivet6 of would-be cynics who claim that international law is an illusion, and the equal naivet6 of utopians who overestimate its potentialities in a revolutionary world, Moore defines the international law he is talking about as that concerned with the management of international conflict, especially where there is a risk that military force might be used internationally. What in fact are the expectations of the world community of states about the rightful limits of international conflict? How are those expectations articulated? By whom, and to what extent are deviations prevented or redressed? How effective are these community expectations as norms inhibiting the conduct of states?
Adapting the classification and analytic methods of the McDougalLasswell approach, Moore identifies the modes through which world politics secretes world law. By keeping the entire process of world politics in view, Moore puts the successive disputes involving a breach
P. 3.
of international peace since 1945 into a perspective which stresses the widespread (though by no means universal) acceptance by states of their common interest in the enforcement of the Charter of the United Nations.
There is an occasional touch of political innocence in the book. For example, Moore writes that action which violates the international community's clear sense of what states should not do by way of using force may entail a high cost even if it does not lead to dramatic sanctions. The Soviet invasion of Czechoslovakia, though a paradigm of unsanctioned action in the traditional sense, was achieved only at a real and perhaps intolerably high cost to Soviet leadership in the communist and third-world nations. The cost was not merely attributable to immediate self-interest or moral revulsion but was in significant measure a product of violation of fundamental community expectations concerning the authoritativeness of such unilateral acts. 4 Alas, there is no evidence to support Moore's view. The political influence of the Soviet Union throughout the world was enhanced by the chilling demonstration in 1968 of her willingness to use force effectively for political ends, even against another "Socialist" state. Certain nations of Eastern Europe ruled by Communist parties actually joined in the invasion, although their people surely found the exercise repugnant. Since 1968, all those nations, including Roumania and Yugoslavia, have conducted their domestic and international affairs with acute circumspection. Similarly, for some years after 1968, both North Korea and North Vietnam became more sharply responsive to, and dependent upon, the Soviet Union than before.
In the third world, Egypt, Iraq, Syria, India and many other nations increased their reliance on Soviet support during the same period, often at the expense of Chinese influence, and the Soviet role in Communist and other revolutionary parties and movements became stronger, even in France and Italy. The United States and its allies, respecting Soviet hegemony in Eastern Europe, as they had done since 4. P. 18. See also p. 25. There are other instances of the same phenomenon. For example, Moore urges that the Legal Adviser of the State Department be called Under-secretary of State for International Legal Affairs, and made an ex officio member of the National Security Council (p. 249), in the hope that considerations of international law be given greater weight in the decision-making process. I have never observed a failure to give the views of the Legal Adviser full consideration in the decision-making process. In any event, lie will not be assured a greater hearing by giving him a grander title. It is not unknown for Undersecretaries or even Secretaries to be ignored when Presidents make up their minds. 832 Vol. 82: 829, 1973 1945, did nothing to protect Czechoslovakia, although they warned the Soviet Union, after the event, not to "unleash the dogs of war." ' Despite their propaganda, the Western nations hoped that the episode would help move Soviet policy to accept the principle of mutual and reciprocal respect for the proclaimed state interests of the other side which the West regards as the indispensable rule for containing and ultimately ending the Cold War.
In one significant respect, of course, the demonstration backfired. China, alarmed by more and more ominous Soviet threats, turned to the United States in 1971-not because the world had penalized the Soviet invasion of Czechoslovakia, but because it failed to do so. But Moore's argument-however weak in this instance-illustrates the strength and value of his method. Public opinion, where it can be made manifest, is indeed a source of law. Moore systematically considers all the relevant factors in his effort to make clear the policy goals various norms of international law should be made to serve, and the interpretation of the norms required by those policies in particular situations. II
The starting point for Moore's book is the controversy over the legality of American policy in Vietnam, and we should examine that part of his text first.
The official American theory of the Indo-China war has been that two Vietnamese states emerged both before and emphatically after the Geneva Conference of 1954, as confirmed by the cease-fire signed by the French and the Vietminh, and in effect accepted by the governments represented at Geneva, and then by the society of nations. The expectation of the international community, as the United States perceived it, was that those states-South Vietnam and North Vietnamlike North and South Korea, China and Taiwan, and East and West Germany, might be united someday by political agreement, but not by force. This position was the predicate for the SEATO Treaty, and thus publicly declared to be a state interest of the United States and of its Allies, vital in their view to their own security, and to the process of consolidating peace. The use of force by North Vietnam to conquer South Vietnam (ind Laos and Cambodia as well) was therefore impermissible-impermissible legally, if the precedents of Greece and
The Yale Law Journal Korea are valid as a construction of the Charter; and impermissible politically, in the context of the fragile balance of power so laboriously achieved and maintained since 1947, which is all we have by way of peace. The first rule of politics for maintaining that balance, in the official view, is that unilateral change achieved by force cannot be allowed. This was the principle on which American policy rested in each of the successive Cold War crises since 1945-from Iran, Turkey, and Greece to Berlin, Korea, Cuba, and Vietnam. It is the principle on which American policy has insisted so tenaciously in the negotiations leading to the Vietnam cease-fire announced in January, 1973.
Three competing theories challenge this thesis. The first is that the war between North and South Vietnam has been a civil war, not an international war. The Soviet Union took the same position with regard to the war in Korea. On August 3, 1950, speaking of Korea, the Soviet spokesman at the Security Council said:
As regards the war between the North and South Koreans, it is a civil war and therefore does not come under the definition of aggression, since it is a war, not between two States, but between two parts of the Korean people temporarily split into two camps under two separate authorities.
The conflict in Korea is thus an internal conflict. Consequently rules relating to aggression are just as inapplicable to the North and South Koreans as the concept of aggression was inapplicable to the northern and southern states of America, when they were fighting a civil war for the unification of their country., Moore effectively marshals the evidence to demolish this argument, as applied to the Vietnam case. The history of the Geneva Conference justifies the conclusion, at a minimum, that the parties expected the cease-fire partition of the country at the 17th parallel to result in another "divided country," like Korea and Germany, "which, sooner or later (probably much later) would somehow be reunified."" The Con-6. 5 U.N. SCOR, 482nd meeting 5 (1950). As Moore emphasizes, there is no way to distinguish the legal and political problems of Korea and of Vietnam. 10 Like Vietnam, Korea is a "country," a "nation," divided against its will by the circumstances of world politics. Indeed, the Korean people are far more clearly a nation, ethnically and historically, than the inhabitants of the areas we now call Vietnam-more unified in religion, language, and background, with a longer experience of shared cultural and political experience. The Korean people, under Japanese occupation since 1895, were promised their unity and independence by the Soviet Union and the Western Allies at Cairo and Potsdam. Soviet forces accepted the Japanese surrender north of the 38th parallel in 1945. based on elections which were a valid expression of the free will of the electorate of that part of Korea and which were observed by the Temporary Commission; and . . . this is the only such Government in Korea."1 When North Korea invaded South Korea in 1950, the Security Council-the Soviet Union being absent in protest against the presence of Nationalist China-noted that there had been an "armed attack upon the Republic of Korea by forces from North Korea" and determined "that this action constitutes a breach of the peace." 1 2
C. COOPER, THE
If North and South Korea are two states within the contemplation of the Charter-and no other premise can support the conclusion that the use of force from North Korea to conquer South Korea in 1950 was a "breach of the peace" and an "aggression" justifying both South Korea's self-defense, and armed assistance to South Korea by many states-the same judgment is required a fortiori for the relationship of North and South Vietnam during the hostilities of the last fourteen years.
The critics of the legality of the American course in Vietnam do not, at least in their professional writings, really deny the fact that there are two Vietnamese states with as much right to international protection against "armed attack" as South Korea had in 1950.13 In-11. See HIGGINs, supra note 10, at 159.
12.
Id. at 160. 13. The best known of these critics, Professor Richard A. Falk of Princeton, attempts to distinguish the legal problem in Vietnam from that in Korea on the ground (1) that the armed attack of North Vietnam on South Vietnam, assuming that it occurred, was "covert" rather than "overt," a distinction whose relevance to the legal problem Is obscure, to say the least; and (2) that there was a "global consensus" in support of defensive action by South Korea, whereas no such consensus existed in support of South Vietnam's rights, at least by 1966 and 1967.
The first of Falk's arguments is simply incredible. stead, they move to a second theory to justify the armed attack by North Vietnam against South Vietnam. They claim that the reunificadon of North and South Vietnam was promised the Vietnamese people by the great powers through a referendum in 1956. The failure to hold that referendum, they argue, entitles North Vietnam to seek national unity through military means in the name of self-determinadon.
Again, Moore has little trouble in disposing of the point.
In the first place, as he shows conclusively, no such international promise was made, since the only possible source of such a "promise" is the reference to elections in paragraph 7 of the Declaration issued by the Co-Chairmen of the Geneva Conference at its conclusion." 4 its policy "covert" rather than "overt"--presumably by insisting on the fiction that it has not intervened at all.
[T]herefore, and this is critical for my approach, a unilateral defensive extra.
territorial response to covert coercion cannot possibly acquire the same legitimacy as would such a response if made to overt coercion. For these reasons I find it inappropriate to rely upon the Korean analogy; the Spanish Civil War I continue to regard as a helpful precedent because there was no counter-intervention undertaken [against Italy and Germany] (emphasis added).
THE VIETNAM WAR AND INTERNATIONAL LAw 490 (R. Falk ed. 1968).
The sequence of the sentences is astonishing. The Chinese said that their troops in Korea were volunteers, yet Falk continues to support American policy in Korea. And in Spain, Germany and Italy made no effort to keep their intervention "covert." Surely the decision of the Western nations not to help the government of Spain during the Spanish Civil War, and the inability of Spain to strike back at Italy and Germany. does not prove that they had no right to do so under international law. Failure to do all one is legally entitled to do in a given instance hardly proves that legal rights have ceased to exist.
As for Falk's second argument, the state of world opinion in behalf of South Korea's right of individual and collective self-defense was hardly a "global consensus" in 1950. As Falk notes, both the Soviet Union and Communist China, as well as the Communist nations of Eastern Europe, bitterly opposed what the United Nations did. Public opinion in the United States and other countries did not turn against the war in Vietnam for years after it had been authorized and begun. Falk nowhere explains why the state of public opinion (as distinguished from official decisions) determines the legality of war. 7. The Conference declares that, so far as Viet Nam is concerned, the settlement of political problems, effected on the basis of respect for the principles of independence, unity, and territorial integrity, shall permit the Vietnamese people to enjoy the fundamental freedoms, guaranteed by democratic institutions established as a result of free general elections by secret ballot. In order to ensure that sufficient progress in the restoration of peace has been made, and that all the necessary conditions obtain for free expression of the national will, general elections shall be held in July 1956, under the supervision of an international commission composed of representatives of the Member States of the International Supervisory Commission, referred to in the agreement on the cessation of hostilities. Consultations will be held on this That Declaration was supported generally by four of the nine participants in the Conference, and formally rejected both by the United States and South Vietnam.
R. FALK, LEGAL ORDER IN
In the second place, even if there had been such a pledge, the use of force by North Vietnam to unify the nation could not be squared with the Charter of the United Nations. Article 51 of the Charter, acknowledging the inherent right of self-defense, is the only exception to the rule of Article 2(4) forbidding "the threat or use of force against the territorial integrity or political independence of any state." 1 But the concept of the sovereign right of self-defense embodied in Article 51 of the Charter, however broadly construed, cannot be made to cover the breach of international agreements as an inherently coercive act, in itself justifying a counter use of force by the state aggrieved. This is precisely what was determined by the international community with respect to the British and French attack on Egypt in 1956, and in the Korean case as well. In the Suez crisis of 1956, Britain and France justified their limited attack on Egypt in part by the claim that the Egyptian nationalization of the Suez Canal violated its international obligations, embodied in treaties. 1 0 Similarly, in the Korean case, the invasion was justified on the ground that Korea had not yet been unified by political means, although the subject between the competent representative authorities of the two zones from July 20, 1955 onwards. Quoted in R. RANDLE, GENEVA 1954 GENEVA , at 570-71 (1969 . Randle concludes that on any one of the possible theories as to the juridical status of South Vietnam, it violated no rules of customary international law or treaty law in refusing to be bound by the political provisions of the Declaration. Id. at 447, 454.
15. Except for a use of force undertaken or authorized by the United Nations itself. It is sometimes claimed, as the United States did during the Cuban Missile Crisis of 1962, that under Article 52, and Chapter VIII more generally, regional organizations may use force even without Security Council authorization, and without regard to the limitations of Article 51. Moore discusses this claim at 146 and 332-38. I agree with him that the American argument based on Article 52 cannot be reconciled with the basic plan of the Charter, particularly its concept of the Security Council, to say nothing of the language of Article 53, which provides that "no enforcement action slall be undertaken under regional arrangements or by regional agencies without the authorization of the Security Council," language notably different from that of Article 51. As Moore points out, such a rule would give regional organizations at least the powers of the Security Council to use force by their own fiat, sans veto, sans Secretary General, sans debate, and above all sans the presence of all-or indeed, in the case of the Arab League, considered as a regional organization, sans the presence of even one of the permanent members.
The separate and more general question as to the legitimacy of the international use of force in behalf of the self-determination of peoples is discussed, infra, at pp. 847-18. Korean people had been assured independence and reunification at Cairo and Potsdam, and in a succession of General Assembly Resoludons thereafter. 17 As Moore points out, quoting McNair, the breach even of a treaty can never as such amount to an "armed attack" justifying a resort to force in self-defense.' 8 The third argument of those who contend that the American course in Vietnam is illegal rests on the opposite premise: that there are indeed two states in Vietnam, not one; that a prolonged civil war has been taking place within the state of South Vietnam (a civil war which has long since reached the level of "insurgency" or even "belligerency"); and that North Vietnam and other states are entitled under international law to assist the insurrectionary group, the N.L.F.
AMERICAN SOCIETY OF INTERNATIONAL LAW, INTERNATIONAL LAW AND
Since the normal rule of international law is that during a civil war states may assist the widely recognized government of the state concerned if they wish to do so, but not the rebels, this astonishing assertion requires some acrobatics.' 0 The "traditional" ihternational law on the subject, the critics allege, is obsolete, because it is designed to preserve "the status quo," and oppose "revolution." They claim that it should be and perhaps already has been discarded, both in theory and in practice.
Once again, Moore answers his opponents clearly, analytically, and conclusively. The rule of the Charter, and the overriding policy goals of international law, he contends, justify South Vietnam (conceded to be a separate state for the purposes of this argument) in defending itself against any and every form of armed attack, including regular or irregular military assistance to guerrillas, partisans, terrorists, or We will later come back to the problem of intervention in civil wars. Although. regrettable (sic), lawyers of repute have been found to justify, not in terms of policy but of international law, unilateral interventions of which the) approve politically, there cannot be any serious doubt that such unilateral military actions designed to change the political regime of another country-whether the) come to power by democratic means or by a coup d'etat-are patently incompatible with the very foundations of international law, which is built on the legal sovereignty of states and their right to determine the form of their regime. Neither the assertion of "socialist solidarity" nor the Johnson Doctrine which-going far beyond the actual policies of the United States-would claim a unilateral right to displace an) "Communist" regime, as determined by the United States-has any place in contemporary international law. Id. at 47.
The more general problems raised by Moore's treatment of the subject are discussed at pp. 848-49 infra.
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HeinOnline --82 Yale L.J. 839 1972-1973 armed bands conducting an insurrection within South Vietnam. By the same token, the United States and other nations are privileged under international law to assist in the defense of South Vietnam. In accordance with the Caroline principle, and the many accepted instances, before and since, in which the principle was applied to large scale and to small scale hostilities, both South Vietnam and its allies are legally entitled, in the conduct of their collective self-defense, to carry the war to its sources in Cambodia, Laos, and North Vietnam. -"0 20. See ch. 10, particularly at pp. 488-510. It is worthwhile to recall the circumstances of the Caroline case.
During an insurrection in Canada in 1837, the insurgents secured recruits and supplies from the American side of the border. There was an encampment of one thousand armed men organized at Buffalo, and located at Navy Island in Upper Canada; there was another encampment of insurgents at Black Rock, on the American side. The Caroline was a small steamer employed by these encampments. On December 29, 1837, while moored at Schlosser, on the American side of the Niagara River, and while occupied by some thirty-three American citizens, the steamer was boarded by an armed body of men from the Canadian side, who attacked the occupants. The latter merely endeavored to escape. Several were wounded; one was killed on tie dock; only twenty-one were afterwards accounted for. The attacking party fired the steamer and set her adrift over Niagara Falls. The correspondence on the subject between Great Britain and the United States accepted and confirmed (1) the responsibility of the United States for any use or threat of force from its territory to assist revolutionary activities in Canada and (2) The argument that international law should confine the exercise of the right of selfdefense to the territory of the state being attacked is one of the more bizarre features of the legal literature seeking to justify "wars of national liberation" and other wars which appeal to the writers as ideologically sound. See R. FALK, LEGAL ORDER IN A VIOLENT WORLD 227-28 (1968) . Moore is much too kind to this assertion. P. 258. Men cannot be expected to await a threatened attack in their own territory. International practice has long accepted that fact about the nature of man, and of states. Experience with the problem is discussed in the diplomatic notes about the fate of the good ship Caroline, and reflected today in Israeli attacks in Jordan, Lebanon and Syria, intended to persuade those governments to fulfill their international legal obligation to prevent irregular military forces on their territory from operating against Israel. See also I.C.
HYDE, INTERNATIONAL LAw CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED STATES
240-44 (2d rev. ed. 1945) (American expedition into Mexico to check cross-border raids by Villa which the Mexican authorities had failed to prevent); Rostow, supra note 1, at 855-62 (United States invasions of Spanish Florida to disperse guerrillas operating from that sanctuary against United States territory).
Vol. 82: 829, 1973
The applicable rules of international law on the subject have been restated over the years in a succession of carefully considered General Assembly Resolutions, based on extended studies, committee reports, and debates. In 1950, the General Assembly condemning the intervention of a State in the internal affairs of another State for the purpose of changing its legally established government by the threat or use of force 1. Solemnly reaffirms that, whatever the weapons used, any aggression, whether committed openly, or by fomenting civil strife in the interest of a foreign Power, or otherwise, is the gravest of all crimes against peace and security throughout the world .... 21
In 1954, the International Law Commission defined as offenses against the peace and security of mankind the tolerance by a state of the use of its territory by armed bands or terrorists planning to make incursions into another state, or by groups intending to foment civil strife in another state. 2 And in 1965 the General Assembly condemned armed intervention and subversion, direct or indirect, and indeed every other form of interference in the internal affairs of another state, as a violation of the Charter. It is important, Moore urges, that the policies expressed in these documents be enforced with special strictness for nations divided by the Cold War, which are neuralgic focal points of dangerous great power rivalry. 24 Moore concludes that for Vietnam "the Charter proscription outlawing the use of force as a modality of major change is the most crucial norm for appraisal of the war. ' '25 Examining the available data, he finds that North Vietnamese participation in the rebellion against the government of South Vietnam was publicly evident at least by the late 1950s-well before the first major American military response, in 1961.26 While international practice and a large majority of the authorities have always upheld the legality of international military assistance to a government deal- ing with an insurrection, and denied the legality of military assistance to the rebels, all the authorities (including those who question the standard rule, or wish it were otherwise) agree that friendly states may assist a government in putting down a rebellion when others have converted a civil war into an international war by assisting the rebels. 27 By any standard, Moore concludes, the United States assistance to South Vietnam has been "a paradigm 0 f lawful collective defense under Article 51 of the United Nations Charter." 28 III But the exercise of answering the standard arguments against the legality of American and other foreign assistance to the government of South Vietnam is no more than a prelude to the intellectual challenge which attracts most of Moore's interest and energy in Law and the Indo-China War.
Step by step, he is drawn by the process of debate into reviewing, restating, and revising the international law about foreign participation in civil war. Here, I believe, his argument is more doubtful, at least for the present reviewer, than his treatment of the legal issues with regard to the Vietnam war itself-more doubtful, that is, as a reading of the expectations of the international community, rather than a personal version of what the law should be.
Like many of those with whom he has debated, he falls into the habit of characterizing the basic policy of international law in this regard as "the traditional view," ' 29 excessively formal, abstract, and simplistic. And he gives much too much deference to the fashionable protest that the classical rule-which would allow international assistance to governments but not to rebels in civil war situations-is a bulwark of the status quo, a veritable "Maginot line for vested privileges, deterring necessary reforms in feudal or totalitarian societies .... 30 Many Americans, perhaps most Americans, rally automatically to this bugle call. They cannot view themselves as "reactionaries" or even as "conservatives," and find it difficult not to be defensive before the charge that a rule of international law might delay or even suffocate The battle cry, "Down with the status quo," is both erroneous and irrelevant: erroneous, because most revolutions occur without international assistance; and irrelevant because it ignores the distinction between matters primarily of international and of domestic concern which is fundamental to world politics and to international law. International law is not against revolutions or social change. It is against the international use of force, whether for conquest or pillage, or to advance a cause deemed sacred. Revolutions occur constantly without international assistance. The French, Russian, Chinese and Cuban revolutions took place without benefit of international military aid. Governments have been changed by force more than twice a month during recent years, usually without significant international assistance to the revolutionaries. Enforcing Article 2(4) of the Charter rigorously would have little effect on the number of revolutions that take place, although no doubt such enforcement would affect the outcome in some important instances.
But Moore follows his interlocutors down a slippery slope, and finds himself, I think, in needless difficulty.
The problem for international law, he would agree, is not whether most Americans, or most American writers about international law, find a rule "reactionary," but whether that rule represents the expectations of the world community, and is necessary to the possibility of peace within it. In international law studies, Moore says, our goal should be to understand the community policies at stake; to clarify and define them as they bear on the circumstances of particular cases; and to determine the respective weight we should assign to each relevant variable in deciding whether a given use of force does or does not transgress community norms.
Moore's analysis defines "intervention" in a foreign civil war with precision. It is, he points out, the most important problem in world 31. Book Review, Soft on Vietnam, Times Literary Supplement, Jan. 12, 1973, at 27.
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HeinOnline --82 Yale L.J. 843 1972-1973 politics today, next to that of nuclear deterrence. In a turbulent world, revolution has become endemic, particularly in the Third World. In many cases foreign states, large or small, intervene in such conflicts, which are nominally intrastate in character, but often involve the international use of force. Putting economic, political and cultural intervention to one side, he focuses on "coercive actions by one international actor aimed at the authority structures of another and effectuated through military strategies.
For the simple rule of traditional international law, Moore would substitute a complex body of rules. Such rules, he claims, would reconcile the policies authoritatively expressed by the international community in their application to twenty-one archetypical situations of "intervention," divided into six classes. These situations range from claims not relating to authority structures (military assistance to widely recognized states in the absence of internal disorder, assistance to such states in controlling internal disorder, and military intervention for the protection of human rights), through intervention in anti-colonial wars, wars of secession, indigenous conflicts for the control of internal authority structures, external initiation of the use of force to impose internal authority structures, and intervention in cold-war divided nation conflicts. Although Moore is usually careful in distinguishing the law that is from the law he wants to see developing, he comes close to claiming that the treatment he proposes for the external use of force in these twenty-one cases does in fact represent "the present international law of non-intervention in internal conflict as well as present community consensus permits." 3 Moore's classification of the kinds of internal disorders likely to trigger the international use of military power is by far the best analysis which has yet appeared. It is rooted in reality, and sensitive to the forces which animate world politics today. It is not and cannot be comprehensive, for, as Hamilton once remarked, "the circumstances that endanger the safety of nations are infinite." 34 For example, the secret emplacement of Soviet missiles in Cuba in 1962, which Moore perceives as a coercive threat justifying the American response, fits into none of his categories.
Moore reaches conclusions about the legality of intervention in each of the situations he analyzes by evaluating the relative weight in each case of three variables: the policies favoring self-determination, selfdefense, and the protection of human rights. The heart of his con-tention in these chapters is that international law should be deemed to admit these three possible policy justifications for the international use of force by states, rather than self-defense alone-not in all cases, and only after a vote by the Security Council or the General Assembly, but in at least fifteen of the twenty-one situations into which he divides his subject. 35 Moore's analysis, if accepted, would have two effects. It would enlarge the possibility of foreign intervention on the side of the rebels in civil wars, especially in behalf of claims of national self-determination. Correlatively, it would restrict the right of governments to obtain foreign assistance against an insurrection, if it were generally thought that claims of national liberation, or of human rights, outweighed in each instance those of public order.
Moore would require at least a General Assembly Resolution before the legal right to use force internationally for these purposes came into being. But such a requirement would be difficult-indeed, in my judgment, impossible-to enforce under any imaginable model of world politics in the near future.
Moore is not altogether consistent in the view that policies favoring self-determination and humanitarian intervention can justify the international use of force, as well as that authorizing individual and collective self-defense. Sometimes he argues that the policy of minimum public order is such an overriding policy goal of the world community that a rather restrictive concept of self-defense against "armed attack" should be the only possible basis for the unilateral use of force by or from states. 36 But in chapters three and four he contends that the accepted right of a state to aid another in putting down a rebellion should be restricted, and that states should sometimes be allowed to use force internationally (at least when such use of force would not unduly alarm a great power, or lead it to respond) in order to assist rebels asserting "valid" claims of self-determination, especially in situations they deem anti-colonial, and to protect fundamental human rights, particularly where there is a threat of widespread loss of human life, or where internal authority structures have collapsed or have proved incapable of maintaining order.
IV
The result of accepting Moore's argument-and especially his first claim for a right to use force internationally in behalf of the self-35. Moore 
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HeinOnline --82 Yale L.J. 845 1972-1973 determination of peoples-would be a far-reaching change in the norms and aspirations of international law, and, I conclude, a catastrophic change in international politics. It would gravely limit the inherent right of collective self-defense basic to the theory of Article 51. And it would take a long step towards recognizing the legality of "wars of national liberation." If Moore's view were accepted, it would no longer be correct to assert, as nearly every text-writer does, that Article 51, and the panoply of self-help which it authorizes, is the only possible legal justification for the unilateral use of force by states. States could also claim such justification under the license of General Assembly Resolutions-and, inescapably, in accordance with their own interpretation and application of Moore's theorem.
Since Moore is by no means alone in making proposals of this kind,3 7 the argument should be examined carefully.
The Charter of the United Nations is necessarily the starting point for an appraisal of Moore's conclusions. The Charter was achieved at a rare moment of time-a moment of relative harmony among the na. tions which came together as a constituent assembly at the end of a desperate war they had barely won. Their purpose was to establish a world organization-an organization not of people but of states, and of states deemed "sovereign." Their Charter was a constitutive act, like the Constitution of the United States-an attempt to state fundamental principles for organizing a world community of states. The Charter is not the whole of international law, any more than the written Constitution of the United States is the whole of our constitutional law. Like the Constitution, the Charter is sketched against a tenacious background of custom, practice, history and hope; and, like the Constitution, or any other body of law, it evolves continuously in response to social and moral changes in the external world, and to changes in its own code of aspiration as well. It is an effort to re- orient and in some areas to restate pre-existing international law. It should be read, as our best judges have always read the Constitution, in its matrix of purpose, with primary emphasis, always, not on the words alone, in isolation, but on the underlying theory of governance the words seek imperfectly to express and to fulfill.
What is that theory of governance, with regard to the responsibility of states for the international use of force? The Charter articulates and in itself represents a number of axioms, postulates, and aspirations for the society of nations: to defend and advance fundamental human rights and the equality of men and women, and of nations large and small; economic welfare and social justice; respect for the integrity of treaties and other sources of international law; friendly relations among nations based on the principle of equal rights and self-determination of peoples; and, above all, international peace and security. If there is any one proposition on which all students of the United Nations agree, it is that the overriding purpose of the Charter was to restrict the use of force in international relations. They do not all agree on the extent of that restriction. But if the Charter does not revise preexisting international law in this regard, it is hard to imagine what it can be supposed to intend.
The means to be used in promoting these diverse and sometimes inconsistent ends are sharply defined, both by the text and by its history. They are the familiar procedures of peace, hopefully made more efficacious than ever before through the organs of the United Nations, and through its availability as a center of diplomacy-the means, that is, of international cooperation, negotiation, mediation, adjudication, and other peaceful processes for promoting agreement among states. The use or the threat of force is forbidden to states, save in exercising their inherent right of self-defense and their equally inherent right to aid other states exercising their right of self-defense. And Article 2(7) provides that:
[N]othing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Article VII [the ultimate exercise of its peacekeeping authority by the Security Council]. 8 38. U.N. CHARiim art. 2, para. 7.
As Gunnar Myrdal has recently remarked, the Charter is a covenant among states. "The name of the system of intergovernmental organizations," he writes, "is logically fallacious. Indeed, the very first words of its Charter, where the active subjects enacting it are said to be 'we, the peoples of the United Nations,' is a pious falsehood." 8 0
The proposition is basic, and inescapable. The world political process involves many transnational elements, but, especially where the use of force is concerned, its atoms are states-states which have never been more diverse in race, history, culture, religion, ambition, and social organization, and never more closely pressed together by technology and fear. Few states, however "national," consist in fact of a single "people." Spain, for example, is one of the oldest of modern "nations." But it contains a number of distinct peoples-Catalonians and Basques, as well as Asturians, Galicians, and others less sharply marked. Most other states-from the smallest African ministate to Belgium, Switzerland, Canada and the U.S.S.R.-contain more than one "people." To legitimate the international use of force in behalf of the self-determination of peoples would threaten the integrity of nearly every state. Like the movement of nationalism which destroyed the Austro-Hugarian Empire, and corroded the possibility of international equilibrium in the early years of this century, a strong international movement for self-determination would force many states to suppress liberty in the name of security, as the only alternative they perceive to anarchy. And it would grievously weaken the safeguards of peace.
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To seek peace in such a world, international law has no alternative but to insist on the Charter principle that the unilateral use of force by or from states can only be justified as individual self-defense under Article 51, and as aid to states exercising their inherent right of self-defense. The customary international law right of humanitarian intervention in situations of chaos and massacre survives under the Charter, presumably as a form of limited self-help under Article 51 to remedy catastrophic breaches of international law which could not otherwise be cured (i.e., the failure of the state in question to meet its international responsibility for minimal standards of human decency). A genuinely humanitarian intervention should not threaten the territorial integrity or political independence of a state, and thus should not be regarded as transgressing Article 2(4). In this respect, the intervention in the Congo was in marked contrast to that in Bangledesh.
These twin principles-the non-use of force and the autonomy of states-are the foundation of the Charter, and of the system of law built upon it. They are the only conceivable rules of peace for the states system we have inherited, and within which we have no choice but to live.
The Security Council is given broad powers by delegation from the membership to exercise "primary responsibility" for maintaining international peace and security, both through methods of persuasion, and, when the Council can agree, through the use of force in the name of the United Nations to deal with threats to the peace, breaches of the peace, or acts of aggression. The general paralysis of the Security Council as a consequence of the Cold War has meant that the United Nations itself has rarely been able to deal with threats to or breaches of international peace. To protect their primal security, therefore, nations have had to rely on their own forces, or on those of allies; as a result, the concept of individual and collective self-defense has been given considerable scope through its application on many occasions. Under these circumstances of insecurity, as Ross concludes, "it is a fiction 41 to talk of the Charter, which allows the use of force "only in self defense or as a contribution thereto, and as a public exercise of force authorized by the Security Council," 4 2 as though it were valid international law.
A rule does not become valid law simply because it is written on paper. Article 2(4) is the expression of an idealistic aspiration that does not correspond to an effective conception of law and justice, and it is therefore unsuitable as a guide to a moral and legal judgment of the actions of a state. Naturally, I do not mean that a state that feels itself injured or threatened shall be able to turn to the use of force without more ado, but only that any judgment of such a state must be based on consideration of the circumstances in every single case.
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The ultimate question raised by this aspect of Moore's analysis, then, is whether the self-determination of peoples and the protection of human rights (presumably beyond the existing limits of Ar-41. A. Ross, THE UNrED NATIONS: PEACE AND PaORwEsS 104 (1966) . 42. Id. at 100. 43 . Id. at 104. ticle 51) should be considered as possible justifications for the international use of force by states. When a "people" within a widely recognized state is rebelling, or attempting to secede, under circumstances in which Moore would consider the goal of self-determination to out-balance that of minimum world public order, he would deny states their usual right to aid the first state in putting down the rebellion. He would recognize, on the contrary, a right to assist the rebels. Similarly, the world is full of states which, in the eyes of some or many beholders, violate fundamental human rights, or even minimal standards of human decency. Confronting such phenomena, should international law authorize large or small states to invade at will in the name of achieving, let us say, equal treatment for women, universal suffrage, freedom of travel, or the elimination of racial or religious discrimination?
Moore seeks to soften the implications of his thesis by contending that only a collective decision by the United Nations-conceivably even by a regional organization-could bring such "rights" into existence. Acknowledging the paralysis of the Security Council, he would treat resolutions of the General Assembly as authoritative declarations of international law, despite the fact that Articles 9-22 of the Charter say that resolutions are no more than "recommendations," save for exceptional cases like Articles 17 (budget) and 85 (trusteeship territories).
While some Resolutions of the General Assembly, genuinely supported by states representing the bulk of the world's population and leadership, should indeed be taken seriously as evidence of the state of opinion of the world community, many are irresponsible political gestures, justified by their supporters on the ground that they are only recommendations, and make no real difference anyway. Moore acknowledges the unrepresentative and occasionally "schizophrenic" character of the General Assembly. 44 But he finds it preferable to pretend that the Assembly is a parliamentary body rather than to assert publicly that states have a unilateral right to use force internationally in civil wars to support rebels whose cause they regard as just.
By formulating the question in this way, Moore forces himself to choose between the horns of a non-existent dilemma-a dilemma entirely of his own making. His basic error is to accept his opponents' major premise: that what he calls the traditional rule (allowing inter-national assistance to states but not to rebels in a civil war) must be revised in order to allow "revolution" some scope against the Maginot Line of the status quo. It is no wonder that at this point his argument becomes a classical Parkinsonian retreat from reality. 45 There is no chance whatever, and no present prospect of a chance, to persuade the Security Council or the General Assembly to adopt responsible rules providing for the continuous surveillance of intervention in civil disputes, the reporting of arms assistance, and the other desirable proposals Moore makes for strengthening international peacekeeping machinery. 46 The sensible course, I submit, is to reject Moore's premise-that the "traditional" rule is dead, or, in the nature of the states system, can or should be killed. Then one can reject both halves of his argument: the thought on the one hand that states can or should be denied their inherent right to obtain assistance from others in putting down a rebellion, and conceded a legal right to help certain approved revolts against the authority of a state; and, on the other, the hair-raising proposition that the General Assembly can assert the power to waive the applicability of Article 2(4), and make authoritative pronouncements of international law by the simple device of passing Resolutions.
One can test the implications of Moore's theory by asking a hypothetical question. Suppose a revolt "begins" among the Macedonians in Greece, and increases to the level of "insurgency" or even "belligerency." Greece's NATO allies would be required by Moore's version of international law to become neutral, or at least to keep their aid to Greece below the pre-insurgency level, unless it could be clearly and publicly established by a U.N. fact-finding commission that the rebels were receiving substantial military assistance from abroad. If the General Assembly passed a resolution blessing the struggle of the Macedonian people for self-determination, it would become lawful for Bulgaria, Roumania and the Soviet Union to assist the rebels in Greece, and unlawful for Greece's NATO allies who recognize the government of Greece to come to her aid.
This cannot be the law. However much weight one gives to certain General Assembly Resolutions, no such resolution can strip a state of its legal right to defend itself, and to receive military assistance from others who recognize its government. Nor can other states be deprived of their equally fundamental legal right under Article 51 HeinOnline --82 Yale L.J. 851 1972-1973 to help a state, which, in its judgment, and theirs, is indeed validly exercising its inherent right of self-defense.
The inherent right of individual and collective self-defense confirmed by Article 51 of the Charter is the ultimate bulwark of national safety-the right to fight for survival when the Security Council and every other institution for keeping the peace fails. The exercise of the right of self-defense is expressly left under the Charter to the state which feels itself threatened, and to those which choose to go to its aid. The prior permission of the Security Council is not required, as is the case for enforcement action by regional organizations under Article 53. The Security Council can overrule what has been done in the name of individual and collective self-defense under Article 51. It also has extensive-but hardly unlimited-discretion under Article 39 and Article 2(7) to classify a given situation as a threat to peace. It would stand the Charter on its head, however, to suppose that the Security Council had the legal power to determine that the continued membership of the Ukrainian S.S.R. in the Soviet Union, or of Quebec in Canada, or of Ulster in the United Kingdom, constituted a threat to the peace, as a deprivation of rights of self-determination possessed by the peoples concerned. And, in any case, action by the Council is subject to the veto of any permanent member.
All students of the subject agree that Article 51 was one of the most fully considered provisions of the Charter at San Francisco, and that without it the Charter would not have been approved and ratified.
The contention that the General Assembly can do what the Security Council cannot do-narrow and even annul the rights of selfdefense confirmed in Article 51-is thus simply untenable. It cannot be reconciled with the basic conception of the United Nations as an organization, and with the nature of the relationships among states, and between states and the United Nations, which characterize world politics today.
This reasoning would deny the ultimate autonomy of states within the state system-the degree of autonomy they expected, and were assured, at San Francisco. It stands on the same footing as a claim, if one could conceive of it being put forward, that Congress could pass a statute depriving small states of their right to equal representation in the Senate.
What Moore disparages as the "traditional" rule of international law on the subject, however many times he calls it "abstract," "conceptual," "sterile," and "simplistic," is not nearly so dead as he sug-852 Vol. 82: 829, 197'3 gests. I should contend on the contrary that it is basic to the conception of the world community as a community of states in tie turbulent last third of the twentieth century. In the Biafra case, like that of Ceylon and Tanzania, and of Greece in the late forties, it is apparent, as a matter of descriptive analysis, that the international community accepted it as the order of nature that governments could legally obtain international assistance in putting down insurrections, while open or covert assistance to the rebels under such circumstances was treated as obviously and categorically illegal. 47 And both in tie Hungarian case of 1956, and the Czech case of 1968, the argument before the United Nations and elsewhere was not that the Soviet Union could not legally assist a widely recognized government which asked it for help in suppressing a rebellion, but that there was no such government, and a fortiori, no such request for assistance. The intervention in the Congo that ended the secession of Katanga rested on precisely the same principle-that nations could assist the government of the Congo, at its request, but not the secessionists.
However much one may regret the outcome in some situations governed by this rule, the alternative would lead to even worse results-an endless war of all against all.
Moore writes as if the disastrous non-intervention policy pursued by France and Britain during the Spanish Civil V'ar of the thirties had somehow become, or for some unexplained reason should now become, the norm of international law. No doctrine could more gravely threaten the possibility of peace. At the whim of the General Assembly, it would annul Article 2(4) as an influence on national policy, by denominating "wars of national liberation" as just wars, exempt from the restraints of the Charter. Moore's careful caveats would soon be engulfed. Why, after all, should the Germans or the Koreans be denied international law "rights" which the Assembly might be willing to acknowledge for the Biafrans, the Blacks of Angola and Mozambique, the Palestinians, or the Lithuanians? What nations would be willing to fight if these "rights" were exercised without the formal blessing of a General Assembly Resolution?
47. See Campbell, The Greek Civil War, in INTERNATIONAL REGULA TION OF CIVIL I A supra note 36, at 37, for a particularly graphic analysis of the interplay of political and legal factors determining the outcome of the insurrection in Greece during the late forties. Britain and the United States assisted the government of Greece. while co~ert aid to the rebels came into Greece from Yugoslavia, Albania, and Bulgaria. See also TiE tain innocence about the tragic quality of world politics. In proposing preferred policies for the international law of intervention in civil wars, he does not in my judgment base his scheme squarely on the nature and necessities of the political process. His doctrine would recognize a limited right to wage international war in behalf of the self-determination of peoples, and a parallel narrowing of the legal right of states to assist other states in the suppression of rebellions against their authority. I am not persuaded by his argument for the constitutionality of his thesis as a construction of the Charter." 0 And I am convinced that his view on this subject, if accepted, would make international peace even more difficult to achieve than is the case today.
True to himself, Moore has confessed error on this important aspect of his argument. In a paper now in press, he substantially modifies his position.5 1 Thus he demonstrates once again, on difficult terrain, not only the intellectual strength but the moral quality of his character as a scholar.
